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Opinion

15. EOBI is a procurement agency for purposes of PPRA Ordinance and Rules and its
procurement of goods, services and works ought to be in accordance with the PPRA
Framework. But investments in immovable properties made under Secdon 18 of the EOB
Act read together with EOB Investment Rules do not fall within the scope of PPRA
Ordinance or Rules as such investment it does not qualify as public procurement of goods,
works or services as defined under the PPRA Ordinance.

16. It is our opinion that the investments made by EOBI more generally under Section 18 of the
EOB Act read together with the EOB Investment Rules do not qualify as public
procurement in view not only of the provisions of the PPRA Ordinance and the Rules but
also the philosophy and spirit of the PPRA Framework and its purpose as enumerated in the
preamble of the PPRA Ordinance.

Recommendations

17. EOBI may wish to seek a clarification from the Public Procurement Regulatory Authority
(“PPRA”) to confirm that investments made by the EOBI in accordance with the EOB Act
and the EOB Investment Rules are not covered and regulated by the provisions of the
PPRA Ordinance and Rules.

18. In the event that PPRA renders an opinion on the applicability of the PPRA Ordinance and
Rules different from the one above, EOBI may wish to seek an exemption for investments
made under Section 18 of the EOB Act pursuant to Section 21 of the PPRA Ordinance, as
established industry practices the world over confirm that pension fund investments require
exercise of qualitative discretion by qualified investment managers in accordance with
defined fund policies in order to get the best value for money for beneficiaries of the
pension fund. Thus, the competitive bidding process prescribed by PPRA Rules is not a
workable mechanism for purposes of investments to be made by EOBI, as opposed to the
procurement of goods, services and works by EOBI in relation to which it already complies
with the PPRA Rules.

Please feel free to contact Babar Sattar (babar.sattar@ajuris.com.pk) if you have any further
quesuons or comments in this regard.
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Cdr. Khalid Munir

Muanager Legal Aflairs
Farachi Port Trust Authority
KPT Buitding, Tower
Karachi

Dear Cdr Sb

Rer Advice on PPRA Y/ PEC Complinnee in connection with
Tender of Deep Water Container Port Approach Channel Capital Dredging Works

1
Following is my advice an the ssue of o bid reecived by Karachi Porit "Trust (*IKIL”) [rom M/
Van Qord Dredeing and Mavine Conractors BY (' Van Oord”) in connection with the tender
Hoated by KFPT for Decp Water Container Port Approach Channel Capital Dredging Works
“Tender™).

re that applications were invited by KPT (rough  press
and 27.0%.2015 from nstional and international finms for the
atoresald works. By the close of the linal bid submission date, four bids had been received by
DT Teennieal evaluation was carriad ow [ust followed on 00.01.2016 by sending of certain
P11 was particularly solified w all the bidders that the award
expressed or latent conditions submitted i the bid

P four tadders by i
de and construed without the

four Didders refused 1o withdraw the condidons witached 10 ity bid and was

Hilied wpon teelmical evaluution.

wr awas disgus

Jne oi the

accordingly disaualifics

S ihe two remaining bidders who gualified, one refised 1o exiend the ionure of bid secunily il

it of the revauning o i mwird of Qe contraet, That el just one bidder in

vas Cu

Ae lield - Van Qord.
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Sincd the §r
of the allernas

wi Lo vpened by thaestage, this was Uhe Best time KPT had learnt

Allernative bids ave expressly allowed by thie tender documents. Clause 10,1 thercol states:

uld any bidder consuder l'}"i llac cim ui'l"cr "m‘ udx'am; Wges 1o 4 Enminycr l)y ;

madi E'*mmn 1o the desigis, specifications or other condilions,

bid to be submitied in -urict u.\mpll.m\,g mlh the Bnldmg_ﬁ l_)mmn\.nls. i-.lel'I'lll any

uilcrnzuc proposai(s) contaming  (a) relevant  design caleulations, (b))  technical
:lzcul onis, ) proposcd constructions methadology, and () any other relevant details

ipons, provided abways that the total sun entered on the Letter of Price Bid shall be

(it whicly representy complete compliance with the Bidding Documents.”

Importamly, the clause Murther states that;

“Alternate proposal(s), i any, ol the lowest evaluated responsive bidder only may be
considered by the Lmployer as the basis for the award of Contract to such bidder.”

The aiternate oroposals submilted by Yan QOord did now conlain *(u) refevant design caleulations;
(b} techmical specilications; f¢) proposed gbhhtiu\.llulb methodology”.. They did, however,
contain “{(d) any_otser relevant dotndls ~and were therelore not at variance with the

tender terms. The sum of PRIR ta._“)Z‘.‘JM 156 was “the total sum entered on the Letter of Price
Bid .. whach represents coniplete compliance with the Bidding Documents™,

‘This much is clear from Van Oord’s own response of 08.01.2016 where they had said (hat they
d “notéd and understoad™ KPT 5 point about Uie invard 10 be made would strictly “without the
expressed or latent conditions suinnited in ihe bid which were al varianee to the erms of the
Tender™. They wo saw Lj.L.” bid of IJ\R 6,293,980,190 as complete in its own right, and the two
attapnatives ware just that: wlter

These “altemnidtiVes’ did not rendzr the responsive bitd ilsell ‘condilional’, as they did not carry
any “matenal deviation or reservation™ (as defined i clause 16,2 of the tender document), Van
Dord would have been perfectly happy with the acceptance, and bound by the terms, of the bid
of PKR 6,203 980,195, This bid, Ll[:rcll'}:'r:. salisiled the delinition of 2 *Responsive 13id”™ as given
it clavse 26,2



by

ADGE & BEECHENG

was eopiplint in el respects, tis was the lowest evaluated responsive bid,

s alternule proposils could be considered by KPT as the basis for
ive praposials cairted other terims that were

st fatal io Van Oord’s case, -

see Van Uord’s bid
d interms of clavse 1o,

e aw
v coowith the tender docuninte Crent raies
Alternative bids are micant o lay Jown dilleren conditions and ofler different rates. This Ninds
iy sdernate bids) and clawse 2300 (e whivh expressly includes

et

ard of Contract 1o such bidder, That the el

4.1 alios
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“diseeduls und alternau ve offers™.

eycane 6

When eonsidering Van Oard's second alicinabive. wlneh carricd oanuch lower quote ol PRR
2985.350.000 (without Sindiy Sades Taxg, albent due o certuin conditions that were al variance
with the tender terms, KT was able o get a conlivmaton rom Van Qoid that the “clarifications
as lsted under Ahcruative 2 i i bid stood witlidrawn (Re: Van OQord’s letler o KPT, dated

05.08.2016).

[t appears thiat the effect of the foregoing conlirmation by Van Oord is that the Responsive bid
L350.100.

carries a total price of PRI 268

Mo concerns arise hiere: (1) 1s the reduction of the bid price Irom PRR 6,293,980,196 1o PKR
2985550, 100 & modification of Did in violation ol clause 22.37 and (it) did KPPT cenler into

discassions with Van Qord ia iolation of clause 31.27

whaw, | oom

he change of Bid Price [rom PKR 6,293,980,196 10 PRI 2,985,350,100 is nol a
ation of bid because the bid price of PRR 6,293,980,196 is still very much a part of (he
responsive bid. As noted ubove, Van Qord would appear to be happy for XPT to proceed with
this amount {called “originel” in the insttuctions sent Lo me, lo distinguish it from the two
alernatives) even woday. Van Oord’s leter o 08.01.2016 makes this amply clear, '

[he amount of PKR 2,983 100 was cleurly shown as an alernative proposal, which alter the
sonfirmation of the condition® (o thiz altermative having ‘stood withdrawn® became compliant
with the terme of the tender und, may now be considered by KPT as the basis for the award of
se 1601 of the tender documient. OF course, as noted above,

o

Contract o Van Oord i lerms of «
Aawse 2301 (o) inciudes within the scope of "Bl price” any discounl and allernate offers.

Uhere also dogs not appear 1o be any violauon of cevse 31.2 here as Van Qord was clearly uware
of the need for its bid o be responsive as L bacek as 08.01.2016. The point made by KPT in its
ter of G6.01.2006 that the avard would be made and consuued without the expressed or latent
ions submitled in the bid which were at variance o the terms of the Tender, had been duly
“notea and understbod” by Vian Gord. The use of the word “clarilications” is Van Oord’s letier of
13.08.2G16 is also crucial here. No “conditions” were bemng withdrawn, only “clarifications’. The
word used b Van Qord i therr letler of C8.01.2016 was “proposals” — again, not “conditions’,
The purport of such ‘clarilicatiens’ 7 *proposals” was for Van Ooid 1o flesh out, and Jor KPT o
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consider in terms ol clusse 10,1, This has been done and KPT appears [ree to use PRR
2,985,350, 100 *as the basis for the award of Cantract to such bidder™.

I trust that the foregoing is clear. Do please let nie know il there wre any questions,

Youws siticerely [

A
Flhurram Rashid \ \ r-\_/\/ G,/VL/
\\ )

\J

Barrister-at-law





